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INTRODUCTION

Surreptitious newsgathering1 is not a recent phenomenon. Over the
years, journalists have assumed many clandestine persona, such as schoolteacher, stevedore, whorehouse customer, soldier, law enforcement officer,
high school student, and physician, in order to observe behavior.2 The
recent development of tiny cameras has made undercover reporting a familiar
tactic of television newsmagazines.
Lying to get a story has always been a subject of controversy both
among journalists and the public. This essay first traces the history of

* Professor of Law, Wake Forest University. Many thanks to Wade Jemigan, who
provided excellent research assistance, and to Ron Wright, whose thoughtful comments on an
earlier draft once again proved why he's the world's greatest colleague.
1. Journalist Janet Malcolm argues that every journalist is a "confidence man, preying
on people's vanity, ignorance, or loneliness, gaining their trust and betraying them without
remorse." Janet Malcolm, Reflections: The Journalistand the Murderer,NEW YORKER, Mar.
13, 1989, at 38, 38. For the purposes of this essay, "surreptitious newsgathering" involves
active lying to mislead a target about a reporter's identity and intentions. See HAROLD W.
FUSON, JR., TELLING IT ALL: A LEGAL GUIDE TO THE EXERCISE OF FREE SPEECH 58 (1995)
("It is one thing to allow someone to assume what he wants about you; it is something else
to lie.").
2. PHILIP MEYER, ETHICAL JOURNALISM 79 (1987).

152

UNIVERSITY OF FLORIDA JOURNAL OF LAW AND PUBLIC POLICY

[Vol. 9

surreptitious newsgathering and the ethical conundrum that these tactics
present. Later sections address how the changing nature of journalism, and
of newsgathering tactics in particular, have contributed to public displeasure
with the media. The essay concludes with suggestions for self-regulation that
may help stem the erosion of public confidence in the media and, in turn,
bolster the ability of the media to perform their core function - informing
the public about matters of public concern.'
II.

A BRIEF HISTORY OF "STUNT JOURNALISM"

"Undercover reporting" or "surreptitious newsgathering" was termed
"stunt journalism" around the turn of the last century, when these techniques
were first used.4 One of the first and most effective practitioners of stunt
journalism was Nellie Bly of The New York World.5 Bly's 1887 series on
the conditions at the Woman's Lunatic Asylum is probably her best-known
work.6 To get her story, Bly checked into a boardinghouse and intentionally
acted so strangely that the police were called, and she was committed.7
Released after ten hellacious days, she wrote vivid reports exposing the
unconscionable conditions and mistreatment of patients at the asylum. 8 Bly
was credited with bringing about better living conditions and increased
funding for the disabled in New York. 9
This was not Nellie Bly's only foray into stunt journalism. She posed

3. David A. Logan, Tort Law and the Central Meaning of the First Amendment, 51 U.
Prrr. L. REV. 493, 497 (1990) (arguing that "speech about matters of self-governing
importance - is the essence of our democratic system").
4. Peter S. Canellos, ABC Ordered to Pay $5.5M to Food Lion Award Seen as Rebuke
Stunt journalism "combin[es] the
to Media, BOSTON GLOBE, Jan. 23, 1997, at Al.
exploitation of crime, scandal, or shocking circumstance with the spirit of a crusade, delivered
into words" by a clever reporter who assumes a false identity to get the story. BROOKE
KROEGER, NELLIE BLY: DAREDEVIL, REPORTER, FEMINIST 87-88 (1994). Stunts often result
in first-person accounts of events that the reporter not only observed, but either caused to take
place or participated undercover. Jon Klarfeld, Editorial, Media Watch: Stunt Reporting
Makes a Comeback, BOSTON HERALD, Apr. 7, 1995, at 027.
5. KROEGER, supra note 4, at xvi.

6. Id. at 85-99.
7. Id. at 89-91. Bly received immunity from prosecution from the District Attorney
before she undertook the investigation. Id. at 89-90.
8. Id. at 92-96. Bly wrote:
"My teeth chattered and my limbs were goose-fleshed and blue with cold. Suddenly
I got, one after the other, three buckets of water over my head - ice-cold water,
too - into my eyes, my ears, my nose and my mouth. I think I experienced the
sensation of a drowning person as they dragged me, gasping, shivering and quaking,
from the tub. For once I did look insane."
Id. at 92 (quoting Nellie Bly).
9. Id. at 96-99. Bly took credit for the changes, but it appears that the movement for
these reforms was already in place before her story appeared. Id.
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as a maid to report on the unscrupulous practices of employment agencies,10
as an unwed mother to investigate "trafficking in newborns,"" and "as a
sinner in need of reform" at the Magdalen Home for Unfortunate Women. 2
Finally, Ms. Bly exposed a crooked lobbyist by misrepresenting herself as the
wife of a patent medicine manufacturer who wanted to block proposed
legislation harming her husband's industry. 3 Upon her death, the
rival New
14
York Journal referred to her as "the best reporter in America."'
Another early, and important, practitioner of undercover newsgathering
was Upton Sinclair. In 1908, Sinclair posed as a meatpacker to investigate
Chicago slaughterhouses.' 5 Afterwards, he wrote The Jungle, revealing the
shocking conditions he had observed. 16 Like Bly's reports, Sinclair's work
8
triggered reforms, 7 including passage of the Pure Food and Drug Act.
Contemporary defenders of undercover newsgathering techniques claim
the mantle of Bly and Sinclair.19 However, surreptitious newsgathering and
its practitioners were not universally praised. Some peers regarded Ms. Bly
20
as a "self-promoting sensationalizer and an embarrassment to the craft.
Stunt journalism fell out of favor for a time.2' Various factors may
have influenced this lull. A desire for respectability may have motivated a
movement away from sensationalistic journalism. The development of
journalism schools in the early 1900s and the first journalistic codes of
behavior also may have discouraged sensationalism. 22 In addition, the 1947
report of the Hutchins Commission on Freedom of the Press, which endorsed

10.
11.
12.
13.
14.
15.
16.

Id. at 101.
Id.
Id. at 106.
Id. at 108-09.
Id. at 509.
Canellos, supra note 4, at Al.
UPTON SINCLAIR, THE JUNGLE (Heritage Press 1965) (1906).

17. Sidney Zion, A Blow Against FirstAmendment, Jury System, HOUSTON CHRON., Jan.

31, 1997, at 35.
18. Pure Food and Drug Act of 1906, Pub. L. No. 59-384, 34 Stat. 768 (June 20, 1906)
(repealed by Federal Food, Drug, and Cosmetics Act, Pub. L. No. 75-717, 52 Stat. 1040
(1938)).
19. See, e.g., Scott Huler, ABC, Food Lion Spar Over Profits, Journalists' Rights, NEWS

& OBSERVER (Raleigh, N.C.), Jan. 9, 1997, at A3. However, most muckrakers eschew
deception. Susan Paterno, The Lying Game, AM. JOURNALISM REV., May 1997, at 40-42.
20. Paul Starobin, Food Lion Expose Was Stunt Journalism: ABC Could've Done a

Devastating Story Without the Tricks, STAR TRIB. (Minneapolis-St. Paul), Jan. 30, 1997, at
21A. But see KROEGER, supra note 4, at 101 (stating that "[iln Bly's day .. .[r]eporters
considered any method of getting information out of their subjects, particularly those engaged
in wrongdoing, fair game").
21. This type of reporting, however, did not disappear entirely. In 1928, a New York
Daily News reporter recorded an execution at Sing Sing prison with a small camera strapped
to his ankle. Robert Lissit, Gotcha!, AM. JOURNALISM REV., Mar. 1995, at 18.
22. See infra text accompanying notes 60, 65-67.
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a theory of social responsibility for journalists, was undoubtedly influen3
tial.

2

In the 1960s, undercover newsgathering again became a popular method
of reporting.2 4 The Buffalo News won a Pulitzer Prize for a series based on
undercover work in the Erie County welfare department.25
Daily
newspapers in Chicago, motivated by competition for readers and awards,
began to use surreptitious newsgathering.2 6 In 1972, a Chicago Tribune
team won a Pulitzer Prize for its story on voting irregularities in local
elections, obtained by a reporter who fraudulently gained employment with
the election board.27 A 1973 Chicago Tribune story used undercover tactics
to reveal abuses in nursing homes,28 and in 1975, a Tribune reporter went
to work as a janitor to document shoddy health care practices at a hospital.29
The Tribune's major competitor, the Chicago Sun-Times, used undercover
techniques to expose clinics that performed costly abortions on women who
30
were not pregnant.
But one story obtained by undercover tactics chilled the use of deceptive
methods in print journalism.3 1 The Sun-Times bought and opened a bar
called "The Mirage. '3 2 The journalists posed as bar owners, employees, and
patrons, and used hidden cameras to catch government officials asking for

23. THE

COMMISSION ON FREEDOM OF THE PRESS,

A FREE

AND RESPONSIBLE PRESS:

A

(1947) (warning that the failure of the
press to live up to the "moral" right of freedom of the press, as distinct from the "legal" right,
GENERAL REPORT ON MASS COMMUNICATION 9-11

endangers the legal right, and that the public would not tolerate a free press that abuses its
freedom and fails to fulfill its social responsibilities); see also Lee C. Bollinger, Why There
Should Be an Independent Decennial Commission on the Press, 1993 U. CHI. LEGAL F. 1, 7
(discussing the Hutchins Commission Report).
24. The resurgence in undercover reporting actually began in the late 1950s, with
television reporters using hidden cameras, typically taking pictures from inside a parked van
on a public street. Lissit, supra note 21. This did not involve misrepresentation but rather
the clandestine observation of what the public could view for itself.
25. Lee Coppola, Editorial, Sometimes Going UndercoverIs the Only Way a ReporterCan
Dig Out the Nasty Truth, BUFFALO NEWS, Jan. 29, 1997, at B2.
26. See generally DAVID ANDERSON & PETER BENJAMINSON, INVESTIGATIVE REPORTING
20 (1976) (noting that corruption in Chicago was so widespread that it supported four
independent newspapers with large numbers of investigative reporters).
27. How Voting Frauds Were Uncovered by Chi Tribune, EDITOR & PUBLISHER, May 26,
1973, at 55.
28. PAUL N. WILLIAMS, INVESTIGATIVE REPORTING AND EDITING 105 (1978). This story
led to the closing of several nursing homes. JOHN C. BEHRENS, THE TYPEWRITER GUERILLAS:
CLOSEUPS OF 20 TOP INVESTIGATIVE REPORTERS 223 (1977).
29. WILLIAMS, supra note 28, at 104.
30. Eleanor Randolph, "Lipstick Camera" Reshapes TV Investigative Journalism, L.A.
TIMES, Jan. 14, 1997, at A11.
31. David Mutch, The Golden Rule: Should It Be the Formulafor Setting News Values
in American Media?, CHRISTIAN SCI. MONITOR, June 10, 1996, at 14 (reviewing JACK
FULLER, NEWS VALUES: IDEAS FOR AN INFORMATION AGE

32. Randolph, supra note 30, at A11.

(1996)).
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bribes. 33 Despite the clear public interest in the story, the reporters' flagrant
use of misrepresentations and entrapment generated a firestorm of
criticism. 34 The story was rejected for a Pulitzer Prize, primarily because
of the dishonest methods used.35
While surreptitious newsgathering was falling out of favor among print
journalists, it was growing in popularity among journalists in the newer37
medium, television. 36 The newsmagazine 60 Minutes premiered in 1968.
It was the key innovator of undercover newsgathering methods in television
journalism.38 One of its earliest exposes involved a CBS soundman who
sought treatment under a false identity to expose fraudulent practices at a
cancer clinic. 39 Relying on many hidden camera stories, n° 60 Minutes
became one of television's longest-running and most popular programs.4"
The present age of undercover newsgathering really took off in 1989,
when the newsmagazine PrimeTime Live (PTL) premiered on ABC,4 2 and
became known for its use of hidden cameras as a reporting tool. 43 New
technology had shrunk cameras to the size of a lipstick, making them

33.
34.
35.
36.

Id.
Id.; see also Starobin, supra note 20, at 21A.
Randolph, supra note 30, at All.
Id.

37. GARY PAUL GATES, AIR TIME: THE INSIDE STORY OF CBS NEWS 224 (1978).

The

first 60 Minutes telecast "featured a story on the Nixon-Humphrey presidential campaign, a
piece on 'Cops,' . . . and a look at aesthetic sensibility, entitled 'Why Man Creates.' " The
program has continued this multisubject format, mixing "hard news and soft, front-page stories
and back-of-the-book features." Id.
38. Diane Holloway, Hidden CameraExposes TV Ethics, AUSTIN AM.-STATESMAN, Jan.
25, 1997, at Cl.
39. Richard Harwood, ... And Lying for a Story, WASH. POST, July 27, 1996, at A23.
40. For example, Dan Rather entered Afghanistan disguised as an Afghan rebel. See
AXEL MADSEN, 60 MINuTES 19 (1984). In another story, producers set up one-way mirrors
and hidden microphones in a storefront to reveal the owners of medical testing labs paying
kickbacks to clinics who served Medicaid patients. Id. at 58. Similarly, 60 Minutes cameras
hidden in a van recorded gas station attendants sabotaging vehicles and then charging the
"tourists" to fix the "damage." Id. at 122-23.
41. See Robert P. Laurence, Respectfully, NBC Takes on "60 Minutes," SAN DIEGO
UNION TRim., Jan. 22, 1996, at El. 60 Minutes founder and senior producer, Don Hewitt, now
believes that deception is used too often; a tool of "last resort is being used as a first resort."
Mike Clark, Insight: Independent Review Board Sorely Needed by National Media, FLA.
TIMES-UNION (Jacksonville), Feb. 23, 1997, at G3; see also Paterno, supra note 19, at 43
(quoting 60 Minutes veteran Mike Wallace: "[W]e don't do it [now] because, by and large,
it is not necessary. If you really want to find out what's going on, there are ways to find out
without lying.").
42. Lissit, supra note 21, at 18.
43. Barry Meier & Bill Carter, Juries Slap Down TV Journalists' Methods, PIT. POSTGAzETrE, Dec. 24, 1996, at Dl; see also Canellos, supra note 4, at Al ("In its relatively lowrated first season, the show broadcast two undercover pieces. Thereafter, it sharply increased
the number of hidden-camera segments, until they averaged more than 20 per season. Ratings
went up.").
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difficult to detect. 44 PTL broadcast a highly praised hidden-camera story
that revealed patient abuse at a VA hospital.45 In 1996, PTL used hidden
cameras to expose lying telemarketers, which led to fraud convictions.4 6 It
also has used a hidden camera to report on mistreatment of disabled children
in nursing homes 47 and in an explosive expos6 of the foodhandling practices
at Food Lion, the fastest growing supermarket chain in the United States.48
The success of PTL prompted other news organizations to adopt surreptitious
techniques as essential reporting tools, 49 and these organizations have
inherited the problems associated with PTL's tactics, both ethical and

practical.5 0
Surreptitious newsgathering has become commonplace in the 1990s."'
The 1995 winner of the Investigative Reporters and Editors (IRE) Inves-

tigative Reporting Contest for Network/Syndicated Television was a hidden
camera report by PTL on abusive in-home care. 52 Two especially important
recent stories that used hidden cameras were "The Dying Rooms" (focusing

44. Randolph, supra note 30, at All. In the early 1980s cameras were much larger and
louder, making them difficult to use undetected. See Lissit, supra note 21, at 18.
45. Ginia Bellafante, Hide and Go Sue: Will Food Lion's LawsuitAgainst PrimeTime Live
Squelch TV's Aggressive Undercover Reporters?, TIME, Jan. 13, 1997, at 81. The program
on abuse at the VA hospital was credited with bringing about reform. Id.
46. Carri Geer, TV Newsmagazine Story Leads to FraudConvictions, LAS VEGAS REV.-J.,
June 14, 1997, at 2B.
47. Jeanne Jakle, Hondo Center Crying Foul Over TV Story, SAN ANTONIO ExPRESSNEWS, Apr. 3, 1996.
48. Scott Andron, Food Lion v. ABC, 85 QUILL, Mar. 1, 1997, at 15.
49. Lissit, supra note 21, at 18; see also Elizabeth Jensen, ABC Reporters Committed
Fraud in UndercoverReport, Jury Rules, WALL ST. J., Dec. 23, 1996, at B5 (discussing the
increased use of hidden cameras and other technological advances).
50. Lissit, supra note 21, at 18.
51. PTL used a hidden camera to reveal abuse at a center for the disabled. Kirk
Nicewonger, "PrimeTime Live" Examines Abuse at Care Facilities, FRESNO BEE, Jan. 10,
1996, at F9. On two occasions, NBC's Dateline sent reporters undercover as airport
employees to show poor airline security. Dateline NBC: Profile: Open Door Policy; FAA
Issues New Rule on Airport Safety After Last Week's Dateline Investigative Report; Further
Action to Be Taken (NBC television broadcast, Dec. 8, 1996), available in 1996 WL
14759772. This story prompted tighter FAA regulations. Id. Dateline producers with hidden
cameras also misrepresented themselves as toy manufacturers to document the use of child
labor in Indonesian toy factories. Dateline NBC: Profile: Toy Story: Overseas Factories
Hiring Underaged Workers and Paying Low Wages So American Toy Industry Makes a Profit
and Americans Can Pay Lower Pricefor Toys (NBC television broadcast, Dec. 17, 1996),
available in 1996 WL 14759790.
52. Another winner was an undercover story catching a school official abusing his sick
leave.
IRE Investigative Reporting Contest 1995 Winners (visited Apr. 28, 1998)
<http://www.ire.org/resources/contest/1995/winners.html#tvbelowtop>.
One finalist was a
story in which a producer went undercover to reveal waste in a community service program.
IRE Reporting Contest: Finalists (visited
Apr.
28,
1998)
<http://www.ire.org/resources/contest/1995/finalists/ tv.html#large>.
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on the squalid conditions in Chinese orphanages) 53 and Harry Wu's
courageous documentation of the labor camps and prisons in China's penal
system.54 In sum, deceptive reporting techniques are in ascendancy as both
network newsmagazines and local news operations because the resulting
stories are inexpensive to produce and good for ratings.
III.

THE ETHICS OF SURREPTITIOUS NEWSGATHERING

Nowadays, it seems that virtually everybody wants to be considered a
professional, from "professional drycleaners" to "professional dogsitters. ' 6
And, by-and-large, journalists are no different in seeking the status that
putatively accompanies professional rank.57 However, the core meaning of
professional traditionally applies to only a handful of occupations, such as
physicians, attorneys, accountants, and, some would add, clergy.5 8 Professions are characterized by: (1) substantial formal training; (2) the provision
of services, the quality of which a client cannot adequately evaluate; (3)
sublimation of self-interest to the public good; and (4) self-regulation, that
members are comis, the group is organized to assure the public that its
59
petent, do not violate trust, and transcend self-interest.
Journalism lacks three, if not all four, of these characteristics. First,
while there are hundreds of colleges and universities that offer journalism
programs, 6° there are no educational requirements to becoming a journalist,

53. Antonia Logue, China's Children, IRISH TIMES, Sept. 17, 1996, at 11, available in
1996 WL 12401222.
54. Bill Briggs, Telling the World: Activist Describes China Slave Camps, DEN. POST,
Apr. 18, 1996, at E01.
55. See David Bauder, PopularNewsmagazines Becoming Magnetfor Controversy, AP,
Dec. 4, 1997, available in 1997 WL 4895119; see also Howard Rosenberg, When It's OK to
Spy, L.A. TIMES, Nov. 19, 1997, at Fl (reporting that "sweeps months" now feature more
"gimmickry and titillation," including frequent use of hidden cameras).
56. See generally BURTON J. BLEDSTEIN, THE CULTURE OF PROFESSIONALISM: THE
MIDDLE CLASS AND THE DEVELOPMENT OF HIGHER EDUCATION IN AMERICA (1976); MAGALI

SARFATrI LARSON, THE RISE OF PROFESSIONALISM: A SOCIOLOGICAL ANALYSIS (1977).

57. See Law Enforcement and the Media: Information Leaks and the Atlanta Olympic
Bombing Investigation: Hearing Before the Subcomm. on Terrorism, Tech., & Gov't Info. of
the Senate Comm'n on the Judiciary, 104th Cong. (1996) (testimony of Dr. Jay Black,
Poynter-Jamison Chair in Media Ethics, University of South Florida-St. Petersburg), available
in 1996 WL 13104461 [hereinafter Hearing].
58. See CHARLES WOLFRAM, MODERN LEGAL ETHICS 48 (1986).
59. See In the Spirit of Public Service: A Blueprintfor the Rekindling of Lawyer Professionalism, 112 F.R.D. 243, 261-63 (1986). There also is the Weberian view that the
distinguishing characteristic of a profession is that it is a cartel. See RICHARD L. ABEL,
AMERICAN LAWYERS 17-30 (1989). Despite significant consolidation in recent years, see infra
notes 118-23 and accompanying text, no one could fairly characterize the media as a
monopoly.
60. Carl T. Bogus, The Death of an Honorable Profession, 71 IND. L.J. 911, 933-34
(1996).
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or for that matter a publisher. Indeed, many journalists belittle the classroom
and consider the newsroom the only useful training ground. 6, Second,
while there may be technical subtleties involved in researching and presenting
a story, viewers and readers are generally capable of evaluating the quality
of the end product. Third, despite wrapping themselves in the cloak of
public interest, the contemporary media are profit-driven and altruistic only
when the bottom line has been secured. This tendency is especially prevalent
in the electronic media, in which dramatic changes in the market, competition, and ownership have transformed news programming from a "loss
leader" to a "profit center., 62 Finally, and most importantly, journalism is
not self-regulating. There are no formal controls over competence, nor are
there checks on the exercise of self-interest. 63 Journalists are licensed
neither by government (because of the First Amendment ban on prior

61. Id. Universities displayed a similar lack of enthusiasm for allowing journalists into
the academy. Id. at 933. When Joseph Pulitzer offered to fund the first school of journalism,
Harvard and Columbia turned him down. Id. Columbia only relented after the University of
Missouri established its journalism school. Id. In any event, many top journalists have little
postsecondary education. Id. at 934. Pulitzer never went to college; nor did H. L. Mencken.
MARTIN MAYER, MAKING NEWS 10 (1993). John Chancellor, David Brinkley, and Peter
Jennings are widely respected journalists, yet none of them completed high school. Id. And
Don Hewitt of 60 Minutes did not go to college, preferring to earn his education as a copy
boy on the New York Herald-Tribune. Id. Linda Ellerbee dropped out after a year-and-a-half,
and wrote of her college experience: "I am as nostalgic for the good old days at Vanderbilt
as I am for the Cuban missile crisis, which also took place in 1962." Id.; see also James
Ledbetter, Bad News: The Slow, Sad Sellout of Journalism School, ROLLING STONE, Oct. 16,
1997, at 73, 77 (reporting that only 41% of the journalists who have received the Pulitzer
Prize studied journalism at either the graduate or undergraduate level).
62. This is not a new concern. The Hutchins Commission lamented that radio "cannot
become a responsible agency of communication as long as its programming is controlled by
advertisers." COMMISSION ON FREEDOM OF THE PRESS, supra note 23, at 95.
63. I would not be so naive as to think that altruism is a uniform characteristic of all
professions. Professionals are often self-interested and profitseeking, and the marketplace
exerts substantial pressure on their day-to-day behavior. See Talcott Parsons, The Professions
and Social Structure, in ESSAYS IN SOCIOLOGICAL THEORY 34, 35-36 (rev. ed. 1964). Further,
the urge to self-regulate may reflect little more than a desire to establish entry barriers and
shield a group from scrutiny by the public or government. See Deborah L. Rhode, Why the
ABA Bothers: A FunctionalPerspectiveon ProfessionalCodes, 59 TEX. L. REv. 689 (1981).
Nevertheless, lawyers voluntarily forfeit the right to pursue certain tactics or forgo certain
benefits that the marketplace would tolerate (e.g., limits on client solicitation or caps on fees).
See MODEL RULES OF PROFESSIONAL CONDUCT Rule 7.3 (banning in-person solicitation of
clients), and Rule 1.5(a) (banning "unreasonable fees"). See generally Shapero v. Kentucky
Bar Ass'n, 486 U.S. 466, 488-89 (O'Connor, J., dissenting):
One distinguishing feature of any profession, unlike other occupations that may
be equally respectable, is that membership entails an ethical obligation to temper
one's selfish pursuit of economic success by adhering to standards of conduct
that could not be enforced either by legal fiat or through the discipline of the
market.
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restraints), 64 nor by journalistic learned societies or professional groups.
Nevertheless, despite the resistance of many working journalists, several
voluntary groups of journalists have codified ethical standards.6 5 The most
influential of these is the Code of Ethics promulgated by the Society of
Professional Journalists (SPJ). 66 Originally a social fraternity, SPJ is now
the largest and most influential organization of working and academic
journalists. A substantial component of its mission involves providing a
forum for the discussion of ethical issues. 67 The SPJ adopted a Code of
Ethics in 1926, and revised it in 1973, 1984, 1987, and 1996.68
The most recent revision process was highly contentious. 69 There are
a number of reasons for this. Journalists by nature view themselves as highly
independent (and ethical), not needing regulation, even by journalistic
organizations. 70 Reporters have "exceptionally low tolerance for systematic,
ongoing self-criticism."" This results in codes full of gauzy generalities,
none of which contain enforcement provisions.72
Besides this general rebelliousness, there are pragmatic reasons for
journalists to resist regulation, especially the codification of specific rules.
For example, journalists fear that rules will become tools of plaintiffs'

64. See John Calvin Jeffries, Jr., Rethinking PriorRestraint, 92 YALE L.J. 409, 425 (1983)
("Administrative preclearance" of speech is the core concern of the First Amendment ban on
prior restraints.).
65. See Lynn Wickham Hartman, Standards Governing the News: Their Use, Their
Character,and Their Legal Implications, 72 IOWA L. REV. 637 (1987) (summarizing the
history of codified journalistic standards). Most reporters work for an entity that has its own
code of conduct. See Rodney A. Smolla, Report of the Coalition for a New America:
Platform Section on Communications Policy, 1993 U. CHI.LEGAL F. 149, 158 (discussing that
most newspapers had adopted ethics codes by the mid-1980s). In its investigation of Food
Lion, PTL reporters violated ABC's internal guidelines that limit the use of deception when
they applied for work at Food Lion and proposed an undercover investigation with little effort
to get the story through aboveboard means. Marc Gunther, The Lion's Share: How the Media
Is to Blame for Adverse Outcomes in Court, AM. JOURNALISM REV., Mar. 1, 1997, at 18. In
reaction to the Food Lion case, the networks reportedly have tightened their guidelines on
such tactics. Barry Meier, Jury Orders ABC to Pay $5.5 Million in Damages, L.A. DAILY
NEWS, Jan. 23, 1997, at N15.

66. Actually, due to the generality and lack of enforceability (discussed infra text accompanying note 69), it is perhaps better to use the term "guidelines" rather than "code."
67. Q & A with the SPJ President: Geimann Gives His Views on Journalism, Ethics and
the Society's Role, QUILL, Mar. 1, 1997, at 44 [hereinafter Geimann Q & A].
68. Tony Case, The SPJ Ethics Code, EDITOR & PUBLISHER, Oct. 29, 1994, at 12; Robert
Buckman, SPJ Board OKs Ethics Code, EDITOR & PUBLISHER, Aug. 3, 1996, at 31.
69. Fred Brown, Journalism Ethics: Oxymoron?, DENVER POST, Oct. 18, 1995, at B07.
70. See Robert Walker, Editorial, Group Has Tried to Rewrite Its Code of Ethics Since
1926, MONTREAL GAZETTE, Nov. 27, 1995, at B3; Hearing, supra note 57.
71. Hearing, supra note 57. Edward R. Murrow once observed, "The press is not thinskinned, it is no-skinned." Richard M. Cohen, Saving the Pressfrom Itself, NATION, May 12,
1997, at 11.
72. Hearing, supra note 57.
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lawyers in litigation.73 Thus, journalists view even voluntary regulation as
an infringement on editorial independence as well as a step on the slippery
slope to mandatory regulation.74 Finally, they argue that no code can
accurately capture the nuances that arise as one moves from print to
broadcast media or from a big-city newsroom to an advocacy journal.75
Despite this history, an important reform effort originated with SPJ
leaders in the 1990s. 76 They hoped to provide more detailed rules and to
expand the focus of the Code beyond conflicts of interest to address the more
complex issues facing the contemporary reporter.77

In particular, the

board's proposal for the first time extensively considered the use of deception
in the newsgathering process, and did so as a freestanding topic. As
proposed, the standard endorsed deceptive tactics only when:
* the information sought is of profound importance. It must be of
vital public interest, such as revealing great "system failure" at the
top levels, or it must prevent serious harm to individuals;
* all other methods for obtaining the same information have been
exhausted;
* the individuals involved and their news organization apply
excellence, through outstanding craftsmanship as well as the
commitment of time and funding needed to pursue the story fully;
* the harm prevented by the information revealed through deception
outweighs any harm caused by the act of deception; and
* the journalists involved have conducted a meaningful, collaborative, and deliberative decisionmaking process.7 8
The fact that the target was engaged in improper conduct does not justify
deception.7 9
The SPJ membership resisted these and other specific limits on their

73. Tony Case, Controversy Follows Michael Gartner, 128 EDITOR & PUBLISHER, Mar.

11, 1995, at 12, 13. A seasoned litigator and treatise writer, Bruce W. Sanford, disagrees; he
has never seen a plaintiffs lawyer successfully use the breach of an ethics code against a
media defendant. Bruce W. Sanford, Codes and Law, QUILL, Nov./Dec., 1994, at 43.
74. Evan Jenkins, News Councils: The Case For... and Against, COLUM. JOURNALISM

REV., Mar. 13, 1997, at 38; see also Brian C. Murchison et al., Sullivan's Paradox, The
Emergence of Judicial Standards of Journalism, 73 N.C. L. REV. 7 (1994) (discussing how
the Supreme Court's decision in New York Times v. Sullivan led to "judge-made standards that
cover all aspects of journalistic behavior").
75. Deann Evans, Most JournalistsFollow Basic Ethical Rules, SALT LAKE TRIB., May

22, 1994, at F4.
76. Buckman, supra note 68, at B3; Geimann, Q & A, supra note 67, at 44.
77. Buckman, supra note 68, at B3.
78. Lissit, supra note 21, at 18.
79. Id.
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conduct, and the document, as approved, ended up as only a "skeleton
code."8 ° Deception was not treated as a freestanding subject. Instead, there
was a brief discussion of deceptive tactics as one of seventeen admonitions
under the topic, "Seek Truth and Report It."'" The final version provides:
"Avoid undercover or other surreptitious methods of gathering information
except when traditional open methods will not yield information vital to8 2the
public. Use of such methods should be explained as part of the story.
This final guideline reflects important changes from the original proposal
and provides reporters broad leeway in deciding whether to lie in order to get
a story. Gone are a duty to exhaust traditional open techniques before
proceeding by deception, the need to take into account not just the importance of the story, but also any harm the deception will cause, and the
obligation to consult with others in the news process.8 3
Quite apart from the handling of deception in the SPJ Code, journalists
disagree on the propriety of surreptitious tactics.84 Supporters argue:
1. Lies give a reporter access to important information otherwise
unobtainable. Systematic wrongdoing seldom occurs in plain view,
and a reporter, identifying herself as such, would learn little from
miscreants.
2. Government officials often lack the resources or zeal to ferret
out wrongdoing, at least without the public pressure generated by the

80. Id.
81. Buckman, supra note 68, at B3.
82. SOCIETY OF PROFESSIONAL JOURNALISTS: CODE OF ETHICS (visited Jan. 5, 1998)
<http://www.spj.org/ethics/index.html.>; see also Steve Geimann, It's Fairto Ask Whether the
Ends Justify the Means, QUILL, Mar. 1, 1997, at 43. A similar fate befell efforts to tighten
up the ethics code of the Associated Press Managing Editors Association. See Murchison,
supra note 74, at 112 n.594.
83. In a related decision, the SPJ membership rejected a provision that emphasized the
need for journalists to present both sides of an issue. Journalist Group Nixes Ethics Code,
TULSA TRIB. & TULSA WORLD, Oct. 16, 1995, at S13. The proposed code also contained a
provision urging journalists to give as much coverage to scoundrels in the media as they do
to miscreants in other institutions. Brown, supra note 69, at B07. Not surprisingly, this, too,
was rejected. Id.
84. There is a split in the ranks. Many television reporters are adamant that stunts are an
essential tool while most print journalists believe that such tactics are rarely, if ever, justified.
Andron, supra note 48, at 15. In a recent study, only 22% of the journalists surveyed
approved of the use of false identities to get a story. Paterno, supra note 19, at 40.
85. Paul McMasters, It Didn't Have to Come to This: Both Food Lion and ABC Could
Have Taken Different Approaches, QUILL, Mar. 1, 1997, at 18. Indeed, a forthright reporter
could face personal danger. See Geraldo, Interview: Hidden Camera: Right or Wrong?,
(Investigative News Group Apr. 3, 1997), available in 1997 WL 10271597 [hereinafter
Geraldo Interview] ("Imagine the result if we had announced our intention [to report on the
drug trade] to ruthless opium dealers?").
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86
harsh light of publicity.
3. Lying generally should be avoided, but is justified by the
greater good of exposing serious wrongdoing.87
4. A picture is worth a thousand words. Not only is it more
dramatic to observe a crook caught in the act (as Hitchcock's Rear
Window proved), but hidden cameras also can provide undisputable
evidence of wrongdoing.88 Such eyewitness proof minimizes the
opportunity for the target to deny what the video reveals and thus is
more effective at spurring public or government reaction.89
5. Undercover reports have led to many reforms that have
benefited the public. For example, documented mistreatment at VA
hospitals prompted changes, 9° as did stories on lax airport

security. 91

Critics of stunt journalism counter:
1. Deception demeans journalism. 92 Because journalism is
"centered on the question of truth, ' 93 dishonest tactics undermine
the public's confidence in the integrity of all journalists and therefore
all news. As one newspaper editor put it, "Philosophically, deception
is a bad fit for journalists. Our role is to find the truth, not obscure
it.,,94

86. McMasters, supra note 85, at 18. More broadly, some journalists have long perceived
themselves as surrogates for law enforcement. See MITCHELL STEPHENS, A HISTORY OF
NEWS: FROM THE DRUM TO THE SATELLITE 245-50 (1988). The argument is even more
compelling when the press investigates wrongdoing by government officials. See Smith v.
Daily Mail Publ'g Co., 443 U.S. 97, 104 (1979) ("A free press cannot be made to rely solely
upon the sufferance of government to supply it with information.").
87. Paterno, supra note 19, at 40.
88. Id.
89. Russ Baker, Damning Undercover Tactics as Fraud,35 COLUM. JOURNALISM REV.,
Mar. 13, 1997, at 28 ("It's one thing for a reporter to say 'I was told a patient was tied to a
chair,' but it is quite another thing to say 'I saw it,' and another to record, document it.").
90. Lissit, supra note 21, at 16.
91. See supra note 51 and accompanying text. Early in his career, Geraldo Rivera went
undercover to reveal mistreatment of patients at a mental institution. A quarter of a century
later, the mother of one of the children who was filmed said: "Nobody heard our voice...
until you came with your cameras. You have affected millions of people across our country."
Geraldo Interview, supra note 85.
92. A.M. Rosenthal, Masked Media, NEW ORLEANS TIMES-PICAYUNE, Dec. 28, 1996, at
B7.
93. Randolph, supra note 30, at All (quoting Clifford L. Christians, Professor of Communications at the University of Illinois).
94. Michael R. Fancher, Here'san Offensive Line: PrivateMeetings About PublicMoney,
SEATTLE TIMES, Jan. 26, 1997, at A13. Marvin Kalb, former television reporter and White
House Press Secretary (now head of Harvard's Shorenstein Center on the Press, Politics and
Public Policy) observed: "The use of deception is so widespread and sophisticated it demeans
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2. Deceit undercuts the credibility of the facts actually revealed.
Like sloppy reporting, it diverts attention from the revelations and
instead focuses debate upon the newsgathering process.95
3. A journalist should use deceit only to expose very serious
wrongdoing and as a last resort, when traditional reportorial
techniques have failed. Too many reporters turn to such tactics too
early and too often.96 Stunts titillate rather than inform, often
targeting two-bit criminals rather than the perpetrators of widespread
serious harm.97 And even when the target is a worthy one, efforts
98
should first be made to get the story "through the front door.
4. Deceptive techniques often represent a substitute for the
traditional tools of investigative reporting, a process that is often
tedious, time-consuming, and expensive. 99
5. Undercover techniques, especially the use of hidden cameras,
invade privacy. Few people want to reveal information expressed in
the confines of their home or office to the whole world;' ° what
one might be willing to say in the presence of an employee or client
is quite different from what one would be willing to reveal to
millions of viewers. 0 1

journalism and damages badly the journalist and the public." Paterno, supra note 19, at 40.
95. Paterno, supra note 19, at 40.
96. Eric Alterman, Lionizing Journalism, NATION, Mar. 24, 1997, at 5. "[H]ype and
promotion have supplanted reporting and legwork. . .. 'ABC News [is] drunk on hidden
cameras. You don't want to overdo it. After awhile, it starts to get silly.' " Peter Johnson,
Walters: Viewers Don't CareAbout News Purity, USA TODAY, Oct. 14, 1997, at 03D (quoting
hidden camera pioneer and 60 Minutes founder Don Hewitt).
97. Patemo, supra note 19, at 40.
98. Marvin Kalb, PracticingDeception in the Pursuit of Truth, Op. Ed., WASH. POST,
Mar. 24, 1997, at A19. Before deciding to go undercover, ABC knew that many present or
former Food Lion employees were willing to go on the record and reveal misconduct.
Gunther, supra note 65, at 21. In addition, ABC failed to check state or federal reports to
learn of the chain's food-safety record. Id. at 20-21. Reporters could have purchased food
at Food Lion stores and had it tested for contaminants. None of these possibilities were
followed through or apparently even considered. Id. at 20. Indeed, even though PTL had
barely begun to investigate, the supermarket was "already cast as the villain in this morality
play." Marc Gunther, Yikes, Diane Sawyer's Downstairs!, FORTUNE, Dec. 23, 1996, at 237;
see also Tom Linafelt, KSHB Exposes Dated Meat, KANSAS CITY BuS. J., Nov. 28, 1997, at
9 (discussing a situation in which television reporters filmed out-of-date food and unsanitary
conditions at a grocery store without assuming false identities or using a hidden camera).
99. Paterno, supra note 19, at 40.
100. Dietemann v. Time, Inc., 449 F.2d 245, 249 (9th Cir. 1971) (upholding damages
award against reporters for using misrepresentations to gain access to plaintiffs home for
secret taping).
101. A brief filed on behalf of the plaintiff in a hidden camera case asked the justices of
the California Supreme Court how they would feel if an undercover reporter, posing as a law
clerk, secretly videotaped their private discussions. Maura Dolan, The Right to Know Versus
the Right to Privacy, L.A. TIMES, Aug. 1, 1997, at Al. Similarly, a leading journalism
textbook observes: "Journalists who seek to enter the private premises of others without
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6. Deception may rise to the level of entrapment, as reporters
incite conduct by the target that supports the pre-conceived story
line. 1°2 Plus, hidden cameras create an atmosphere10 3of corruption
that insinuates wrongdoing when none has occurred.
7. Lying is wrong. Utilitarian arguments for using deception to
reveal serious wrongdoing are flawed because the party responsible
1°4
for balancing the equities (that is, the reporter) is self-interested.
Surreptitious newsgathering remains a contentious topic, both among
journalists and in the courts.' 0 5 The next section of this essay identifies
why many journalists have yielded to temptation and gone down the
deception road.

IV.

PRESSURES THAT PROMOTE DECEPTIVE
NEWSGATHERING TECHNIQUES

A range of factors, often interrelated, have influenced the media's
willingness to use deceptive newsgathering tactics. The first is competition.
In the 1970s, when the Chicago newspapers were doing a lot of undercover

permission need to reflect on what it is like when police or other uninvited government
agent's swoop down on the newsroom, rifling files and desk drawers." DONALD R. PEMBER,
MASS MEDIA LAW

282 (1997).

On the other hand, 60 Minutes' Don Hewitt contends that "people [don't] have a right
to privacy when they're committing malfeasances." Pete Schulberg, ABC's Hidden-Camera
Troubles Carry Big Ramifications for Media, PORTLAND OREGONIAN, Feb. 24, 1997, at C8.
102. Ross MacKenzie, Editorial, Pursuit of Truth: Does the End Justify the Means?,
RICHMOND TIMES-DISPATCH, Jan. 12, 1997, at F7; Jonathan Yardley, The Food Lion Jurors'
Reverberating Roar, WASH. POST, Jan. 27, 1997, at C02. For example, ABC reporters used
various ruses in attempts to get Food Lion managers to mishandle food. Gunther, supra note
65, at 18. More recently, the Globe paid a woman $75,000 to entice celebrity Frank Gifford
to a hotel room for a tryst, with hidden cameras running. Howard Kurtz, Globe's Tactics in
Frank Gifford Story Are Causing a Stir, FT. WORTH STAR-TELEGRAM, May 24, 1997, at 1.
103. "Dateline" Scoops Again, Editorial, WASH. TIMES, Aug. 13, 1993, at F2 ("Put one
of those tiny bug-eye cameras in a suitcase and lug it around at kneecap level in Mother
Teresa's Calcutta mission and the footage will have the inescapable air of corruption and
wrongdoing. Hidden cameras produce the video equivalent of the trick question, 'So, are you
still beating your wife?' ").

104. SISSELA BOK, LYING: MORAL CHOICE IN PUBLIC AND PRIVATE LIFE 54 (1978); see
also Tom Jicha, Hidden-CameraUsers: Journalistsor Spies?, SUN-SENTINEL (Ft. Lauderdale,
Fla.), Feb. 15, 1997, at ID ("Do you want someone like [hidden camera advocate] Geraldo
[Rivera] deciding when it's o.k. to peep into your home or business?").
105. Compare Desnick v. ABC, Inc., 44 F.3d 1345, 1345 (7th Cir. 1995) (rejecting claims
of fraud, trespass, and invasion of privacy arising out of a PTL hidden-camera investigation
of a chain of ophthalmic clinics), with Food Lion, Inc. v. ABC, Inc., 984 F. Supp. 923
(M.D.N.C. 1997) (upholding a punitive damages award of $307,500 against PTL for its
hidden-camera investigation of Food Lion). See generally David A. Logan, Masked Media:
Judges, Juries, and the Law of Surreptitious Newsgathering, 83 IOWA L. REV. 161
(forthcoming 1998).
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newsgathering, daily papers were locked in a struggle for readership and thus
survival.'0 6 Undercover techniques by television newsmagazines are a tool
that networks use to compete with other news outlets. 10 7
Undercover stories are good for ratings.' 0 8 Stunts often are broadcast
to attract viewers' °9 and are prevalent during "sweeps" periods, so that
higher advertising rates can be charged."0 When PTL runs a hiddencamera report it most likely is the lead story."' These reporting methods
are themselves considered a marketing tool," 2 as advertisements for
television newsmagazines often emphasize the techniques used to gather a
story, alongside the substance of the story itself." 3
In recent years the networks have faced increased competition from cable
challenge, as most
Newsmagazines are one way to meet this
television.'
15
cable networks have small or nonexistent news staffs.
Just as the pizzazz of the tabloids has prompted change in the appearance
of mainstream media (even "the Gray Lady," the New York Times, has gone
to color!), there is now less of a distinction between news and entertainment." 6 "It is [increasingly] difficult to find a line between serious
mission journalism - which perceives itself as fulfilling a public service
17
and vehicles driven principally by commercial objectives." 1

106. ANDERSON & BENJAMINSON, supra note 26.
107. Jane Hall, News Shows Are Infantry as TV Rating Battles Rage Television, L.A.
TIMES, May 28, 1996, at Fl.

108. Scott Andron, Lawyers Focus on ABC's Profits, GREENSBORO NEWS & REc. (N.C.),
Jan. 8, 1997, at B6; Starobin, supra note 20, at 21A; Estes Thompson, ABC Made Money from
Probe, Jury Told, NEWS & OBSERVER (Raleigh, N.C.), Jan. 7, 1997, at A3.
109. Tanyanika Samuels, SU Prof Testifies in Food Lion Trial, SYRACUSE HERALDJOURNAL, Jan. 24, 1997, at C3.

110. Les Payne, Under Undercover Is a Can of Worms, NEWSDAY, Jan. 26, 1997, at A34.
111. Samuels, supra note 109, at C3. Of 80 original stories using a hidden camera that
were featured on PTL between August 1989 and September 1996, 61 led the broadcast. Id.
112. Jon Lafayette, Food Lion ProfSays He's No Turncoat, ELECTRONIC MEDIA, Feb. 3,
1997, at 32.
113. Starobin, supra note 20, at 21A.
114. Richard Zoglin et al., The News Wars on TV and Radio, in Print and Over the
Internet News Is Everywhere, TIME, Oct. 21, 1996, at 58.
115. See Loma Veraldi, Newscasts as Property: Will Retransmission Consent Stimulate
Productionof More Local Television News?, 46 FED. COMM. L.J. 469 (1994) (discussing the
cable practice of rebroadcasting broadcast signals as programming).
116. Joseph Wharton, All the News Fit to Tape: Hidden-Camera Cases Test Scope of
Media Protections, 83 A.B.A. J., Apr. 1997, at 22.
117. Bogus, supra note 60, at 935. An example of such action is the identification by the
New York Times and NBC of the complainant in the Willie Kennedy Smith rape trial.
DatelineNBC: Profile: Out of the Shadows; Debate Rages as to Whether News Organizations
Should Reveal Name of Accuser in Sex-Related Crimes (NBC television broadcast, May 30,
1997), availablein 1997 WL 7754985; see also Interview: Marvin Kalb, Harvard University,
Discusses the Blurring of the Line Between Politics and Journalism (NBC News television
broadcast), May 28, 1997, available in 1997 WL 10296213 ("[T]here's been a blurring of the
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Newsmagazines such as PTL and Datelineregularly blur the line between
news and entertainment. These shows appear in primetime and have to
compete for viewers with dramas and comedies, traditional forms of
entertainment.1 8 In a simpler time, networks used news to fulfill their
public-interest obligations. News personnel and news activities were
scrupulously separated and protected from the dirty commerce of entertainment." 9 Now news is right there in the pit, clawing for ratings with
120
programs featuring dramatized murder and mechanized laugh tracks.
This, in turn, prompts newsmagazines to imitate some of the methods of
storytelling used by their competition. Now, a piece on crime may be
presented in the format of a drama, rather than as a straightforward recitation
of the facts.
The tabloid shows and the mainstream media often cover the same
stories, 12 and mainstream outlets now often scramble to keep up with the
tabloids. 122 This damages the public's perception of the credibility of the
mainstream media, 23 and may have led to the perception that
124
newsmagazines are entertainment rather than news.
Increasing coverage of "soft news" is another example of the blurring

line between journalism and entertainment. There are documentaries, and now there are
infotainment programs, there are docudramas, there are recreations. The blurring of the line
makes it very difficult for people to understand what is real and what is hoaxed."). See
generally DAVID J. KRAJICEK, SCOOPED!: MEDIA MIss REAL STORY ON CRIME WHILE

(1998) (discussing the detrimental impact of tabloid
publications on the mainstream media).
118. Peter Johnson, Food Lion Disputes Factsof "PrimeTime" Report, USA TODAY, Jan.
28, 1997, at 03D.
119. Frederick Schauer, Uncoupling Free Speech, 92 COLUM. L. REV. 1321, 1329-35
(1992) (discussing the "pervasive tenets of the press ... [that separates] the advertising and
editorial functions").
120. John Carman, TV News in Turmoil, MILWAUKEE J. & SENTINEL, Mar. 3, 1997, at 1.
121. David Bauder, TV Newsmagazines Sinking in a Crowded Boat, FORT WORTH STARTELEGRAM, May 5, 1997, at 5.
122. Andrea Sachs, Mud and the Mainstream: When the Respectable Press Chases the
NationalEnquirer, What's Going On?, 34 COLUM. JOURNALISM REV., May/June 1995, at 33;
see also Mark Tushnet, The Supreme Court and Its First Amendment Constituency, 44
HASTINGS L.J. 881 (1993) (describing how the Supreme Court strives to protect the interests
of the "respectable media").
123. John Seigenthaler & David L. Hudson Jr., Going Undercover: The Public's Need to
Know Should be More Important, QUILL, Mar. 1, 1997, at 17 ("Tabloid journalism, personal
scandals, sensationalism, and ratings hype all have jaundiced public perception of mainstream
journalism's vital public service role.").
124. Johnson, supra note 118, at 03D. One commentator said that the Food Lion v. ABC
jury had "implicitly endorsed" the contention by Food Lion that PTL was not news but
entertainment. Peter S. Canellos, Expose: How ABC-TV Didn't Play Fair, ROCKY MTN.
CHASING SEX, SLEAZE, AND CELEBRITIES

NEWS,

Jan. 25, 1997, at 2A.
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of news and entertainment.'2 5 While there has always been attention to
such topics, soft news coverage has expanded dramatically in recent years,
and it now is often mixed in with "hard news.' 26
Changes in ownership and control of the media also explain the slide
toward sensationalism. Early in U.S. history, newspapers were numerous and
partisan, supporting a particular political party or ideology.' 27 This evolved
to the point that a few media business groups owned many different
mediums. I28 Today, a handful of huge corporations with interests in a
variety of industries own much of the media. 29 One of the effects of this
conglomeration is to "place in a few hands the power to inform the American
people and shape public opinion."' 130 This means there is little diversity in
viewpoint.'
This conglomeration did not come about because corporations have a
fondness for reporters. Television newsmagazines like 60 Minutes have
proved to corporate moguls that news can be profitable. 3 2 There was a
time when networks did not expect news divisions to be profit centers, but
those days are over. This change may result in part because news organizations of all types - print as well as broadcast - increasingly exist
within corporate conglomerates which evaluate all units in terms of bottom-.

125. H. EUGENE GOODWIN, GROPING FOR ETHICS IN JOURNALISM 44 (1983). "Hard news"
is information of immediate importance to the public as citizens, while "soft news" focuses
more on culture, people behind the news, business trends, travel, community events, and
"human interest" stories. Lisa Brown, Note, Deadbut Not Forgotten:Proposalsfor Imposing
Liabilityfor Defamation of the Dead, 67 TEx. L. REV. 1525, 1567 n.109 (1989).
126. Arthur Austin, The Jury System at Risk from Complexity, the New Media, and
Deviancy, 73 DENV. U. L. REV. 51, 61 (1995). Others have noted the commercial success of
NBC Nightly News and its softer approach. Geimann, supra note 82, at 43. Recently,
videotape of President Clinton was used in the film CONTACT (1997), depicting his words in
a context different from that in which they were originally spoken. Not the News, Editorial,
HOUSTON CHRON., July 26, 1997, at 34.
127. Miami Herald Pub'g Co. v. Tornillo, 418 U.S. 241, 248 (1974).
128. Id. For a history of newspapers in the United States, see STEPHENS, supra note 86.
129. Time Inc. merged with Warner Brothers and owns CNN, TBS, and TNT; NBC owns
General Electric; Disney owns ABC; Westinghouse owns CBS; and Rupert Murdoch's Fox
Group owns Fox. Even the New York Times and Los Angeles Times, which used to be family
owned and operated, are now part of large and diversified corporate structures. Bogus, supra
note 60, at 936 n.2 11; see also David A. Logan, Of "Sloppy Journalism," "Corporate
Tyranny, " and Mea Culpas: The Curious Case of Moldea v. New York Times, 37 WM. &
MARY L. REV. 161, 161-62 (1995) (pointing out that most First Amendment law is no longer
made by rabble-rousers but rather by powerful corporate interests).
130. Tornillo, 418 U.S. at 250.
131. Jonathan W. Emord, The First Amendment Invalidity of FCCOwnership Regulations,
38 CATH. U. L. REV. 401, 404 (1989).

132. Robert P. Laurence, Respectfully, NBC Takes on "60 Minutes," SAN DIEGO UNION
& TRIB., Jan. 22, 1996, at El.
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line performance.133
Finally, television is a hot medium which demands visual images while
print does not. Television "provides a comprehensive visual element and an
immediacy ...not found in print media." 13 4 Because the talking head of
a media superstar alone cannot provide the necessary heat, television uses an
array of visual tricks and lies to get "gotcha" footage.' 35 This is especially
13 6
true of newsmagazines and local news shows.
All of these cultural and economic forces have played a role in the
adoption of the deceptive journalistic techniques which are increasingly
prevalent. The benefits gained from these techniques can greatly outweigh
the costs, at least in the short run. Not considered in the bottom-line calculus
is the impact these tactics have on the public trust.
V.

PUBLIC TRUST

AND AGGRESSIVE

NEWSGATHERING TACTICS

There is no doubt about it. The public today mistrusts the media as
perhaps never before. 137 A recent study indicates that only 37% of
Americans trust news organizations "to get the facts straight" (down from
55% twelve years ago), 138 with a mere 24% trusting local television
news. 139 Bob Giles, outgoing president of the American Society of
Newspaper Editors, struck a theme in his farewell address that was ominously

133. Bogus, supra note 60, at 936; see Alterman, supra note 96, at 5 ("[O]wners are
demanding unreasonable profits from their news organizations.... The profit pressure now
drives every decision, including the use of unnecessary hidden cameras and phony resumes.").
Walter Cronkite recently observed that conglomerate owners "stretch constantly for everincreasing profit, condemning quality to take the hindmost." Cronkite at RTNDA Hits 'Greed'
of CorporateLicensees, COMMUN. DAILY, Sept. 22, 1997, available in 1997 WL 13779147.
134. CNN, Inc. v. ABC, Inc., 518 F. Supp. 1238, 1245 (N.D. Ga. 1981) (holding that
television media have a First Amendment right to participate in pool coverage of the White
House).
135. Dorothy Rabinowitz, ABC's Food Lion Mission, WALL ST. J.,Feb. 11, 1997, at A20
(stating that PTL "is a television magazine show, an enterprise requiring pictures and on-thespot live encounters with the quarry of the day, and that's why it went undercover"); Daniel
Schorr, Op. Ed., Deception: De Rigueur, WASH. POST, Mar. 27, 1997, at A27 (detailing the
routine use of chicanery in television and concluding: "In a medium so laden with mendacity,
do you think they are really aware of what a lie is?"); see also Matt Zoller Seitz, "PrimeTime
Live" Segment on Jamesburg Backfires, STAR-LEDGER (Newark, N.J.), Dec. 10, 1997, at 031
(reporting that television and hidden cameras prompt journalists "to create rather than report
news ...[and] to provoke confrontations or unethical acts that can then be captured on tape").
136. Geimann, supra note 82, at 43.
137. Jon Lafayette, RTNDA: Journalists Hash Out Trust Issue, ELECTRONIC MEDIA, Sept.
22, 1997, at IA.
138. Steve Berg, Facts Everywhere, but Not a Drop of Knowledge, COM. APPEAL
(Memphis, Tenn.), May 4, 1997, at B3.
139. Paul M. Weyrich, Who Do Americans Really Trust the Most? Voice of the Times,
ANCHORAGE DAILY NEWS (Alaska), May 24, 1997, at B7.
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familiar to his audience: "To many American citizens, the mass media has
become the massive media-intrusive, sensational, uncaring, and flawed by
bias and inaccuracy. To many Americans we lack introspection, discipline,
restraint, and a capacity for self-scrutiny." 4° This backlash is at least
partially related to the media's use of deception,14 and some observers42
lump together all aggressive newsgathering, from PTL to the paparazzi.1
The recent rash of lawsuits against the media and large jury verdicts are also
evidence of this backlash, 43 as is hostility to all newsgatherers.'"
Another factor that contributes to this distrust is the public's changing
perceptions of the media and its representatives. There was a time when the
media was locally owned and responsive to local needs, and a reporter was,
at least in the public's eye, a blue collar crusader with a press pass tucked in
his hat brim. 145 Today, the media are mammoth, self-interested entities
staffed by journalists who increasingly look, act, and are paid like movie
stars.' 46 In short, contemporary Americans (and therefore, jurors) may
relate better to the people who are reported on than to those who do the
47
reporting.

140. John Hughes, Solving the Media's Credibility Problem, CHRISTIAN ScI. MONITOR,
Apr. 16, 1997, at 19.
141. Kalb, supra note 98, at A19; Lissit, supra note 21, at 16.
142. See Lafayette, supra note 137, at IA (summarizing discussions of plummeting press
credibility at the recent Radio-Television News Directors Association Conference).
143. See, e.g., Larry Reibstein, One Heck of a Whupping: The Wall Street Journal Hit with
a Huge Libel Award, NEWSWEEK, Mar. 31, 1997, at 54 (summarizing jury verdicts against the
Wall St. Journal for $222.7 million and PTL for $5.5 million). In 1994, an Alexandria,
Virginia, jury found ABC guilty of defaming an appliance repair shop in a hidden-camera
story. The jury awarded a token $1 in damages, but issued an unusual warning: "Take
another look at 'PrimeTime's' goals and objectives. Be sure that the kind of reporting coming
from this show is what you, as an outstanding news organization, want to put your name to."
Gunther, supra note 65, at 18.
144. See, e.g., Allan Saxe, Controlling Our Tabloid PassionsHas High Price,FT. WORTH
STAR-TELEGRAM, Sept. 14, 1997, at 1 (stating that "public scorn of the tabloids has carried
over to the mainstream media as well" and that mainstream reporters and photographers have
been "berated and assaulted" in the wake of Princess Diana's death).
145. Canellos, supra note 124, at 2A ("In 1904, when Upton Sinclair posed as a worker
in the slaughterhouses of Chicago and wrote about the fetid conditions there, he was
acclaimed as the voice of the average citizens speaking out against the malefactors of
wealth.").
146. John Carmody, The TV Column, WASH. POST, July 23, 1997, at C05 (discussing how
a new deal for Tom Brokaw would put him in the $7-million salary range like Diane Sawyer
and Sam Donaldson). The master of red-faced tabloid journalism, Geraldo Rivera, recently
signed a six-year contract with NBC, reportedly worth more than $30 million. Bill Carter,
Geraldo,Armed with $30 Million Deal, Seeking Respect, TULSA TRiB. & TULSA WORLD, Dec.
17, 1997, at D7.
147. Daniel Schorr, Journalist'sLoosening Grip on the Public's Trust, CHRISTIAN ScI.
MONITOR, Mar. 21, 1997, at 18. The public is often affected by these stories in other ways.
For example, in the two years after the PTL story on Food Lion, the chain closed 84 stores
and laid off thousands of employees. Rabinowitz, supra note 135, at A20.
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Another reason for the backlash may be the public's view that the media
abuse the power and rights they are afforded.' 48 Some critics feel that
reporters overstep the bounds and are indifferent to the plight of those who
get caught in the media's crosshairs. 4 9 And the media is often guilty of
a form of vigilante justice: when reporters discover wrongdoing, they first
exploit their findings to increase ratings before bringing their information to
those legally authorized to investigate and sanction violations.15 °
Some members of the public believe that the media apply different
standards to themselves than to everyone else. 5' For example, some in the
media laud undercover tactics by reporters, while pillorying the practice of
government inspectors posing as journalists. 152 The media have used the
First Amendment not only to gain access to important information, but also
to justify their less legitimate activities. 153 In the name of the public's right

148. Lawrence K. Grossman, CBS, 60 Minutes, and the Unseen Interview, COLUM.
Jan. 1996, at 39 ("There is a sense that the news media, as a result of their
aggressive reporting on subjects of mere prurient interest rather than true public significance,
are tearing away the civil rights of their subjects.").
149. NBC settled for an undisclosed amount with Richard Jewell, one-time suspect in the
Olympic Park bombing, for Tom Brokaw's allegation that Jewell planted the bomb. CBS This
Morning, NBC Agrees to Settle Out of Court with Richard Jewell (CBS television broadcast,
Dec. 10, 1996), available in 1996 WL 14444965. More recently, the hysterical coverage of
President Clinton's lovelife has resulted in hordes of reporters and photographers staking out
the home of Monica Lewinsky's former lover. See, e.g., Sunday Morning: Latest Sex Scandal
Surrounding President Clinton Is Making Our Media Frenzied and Irresponsible (CBS
television broadcast, Feb. 1, 1998), available in 1998 WL 7202043. In addition, a throng
rushed Betty Currie, President Clinton's secretary, after she testified before the grand jury.
Andrea Adelson, Calling a Truce in Stampede Journalism,N.Y. TIMES, Apr. 6, 1998.
150. Editorial, ABC's News with a Union Label, INVESTOR'S Bus. DAILY, Jan. 29, 1997,
at A34 (discussing the fact that ABC sat on the Food Lion story for six months; crews
wrapped up shooting in May, yet the segment didn't air until November, the key rating
"sweeps" period). Some have questioned whether ABC really was worried about the risk of
Food Lion shoppers dropping dead from food poisoning. See Ann G. Sjoerdsma, Do
JOURNALISM REV.,

Deceptive Means Justify the "Greatergood" in Journalism?, VIRGINIAN PILOT & LEDGER

STAR (Norfolk, Va.), Dec. 16, 1996, at A13 ("But far too often, reporters play cop or private
eye and forget that their job is to preserve balance, not to make arrests.").
151. Meier & Carter, supra note 43, at DI (Neville L. Johnson stated, " 'The government
cannot do what the media is allowed to do and private business cannot do what the media is
allowed to do. Once a jury is [informed] and understands what has happened in a hiddencamera case, they are appalled.' ").
152. PostalInspectors to Stop Posing as Journalists,AP, Sept. 7, 1995, available in 1995
WL 4405196 (SPJ characterized investigations by postal inspectors posing as reporters as "a
clear violation of common ethics."); Rabinowitz, supra note 135, at A20 ("[M]any journalists
continue to believe that they are involved in a calling so high as to entitle them to rights not
given ordinary citizens, among them the right to deceive without consequence."). Reporters
also have posed as part of police teams at crime scenes or as firefighters. Michael Sneed,
TWA Reporter's Deception Recalls Unethical Era, CHI. SuN-TIMES, July 28, 1996, at A11;
see also Masson v. New Yorker Magazine, Inc., 501 U.S. 496, 520 (1991) (rejecting the
media's argument that substantial fabrication of quotations was not evidence of actual malice).
153. Paterno, supra note 19, at 40.
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to know, journalists justify lying to get the news,'54 and many observers are
disturbed by media efforts to be exempted from liability under generally
applicable laws.'55 There also is a sense that the media create the news,
rather than simply reporting what has occurred.156 There is the well-known
example of Dateline faking the explosion of a truck in a report on General
Motors. 5 7 Similarly, there were elements of entrapment in the Food Lion
story,5 8 the Mirage Bar story, 159 and the more recent expos6 of a dalliance by Frank Gifford. 16°

154. GOODWIN, supra note 125, at 9-10; see also SISSELA BOK, SECRETS: ON THE ETHICS
OF CONCEALMENT AND REVELATION 253 (1984) (stating that "[t]he confusing expression 'the
public's right to know' is often used to justify all that reporters do to cater to both need and
interest on the part of the public, of whatever degree of legitimacy").
155. The jurors in Food Lion v. ABC emphasized that the intended message of their verdict
of fraud, trespass, and breach of duty of loyalty was that the same laws applied to the media
as to everyone else. Scott Andron, Food Lion Wins Lawsuit Against ABC but a Judge
Imposes Strict Limits on Monetary Damages, GREENSBORO NEWS & REC. (N.C.), Dec. 21,
1996, at Al; see also Rice v. Paladin Enters., Inc., 128 F.3d 233 (4th Cir. 1997) (denying
summary judgment to a publisher of a "hit man" instruction book in a civil action brought by
the relatives of the murder victim). The court observed:
Paladin, joined by a spate of media amici, including many of the major
networks, newspapers, and publishers, contends that any decision recognizing even
a potential cause of action against Paladin will have far-reaching chilling effects on
the rights of free speech and press. . . . That the national media organizations
would feel obliged to vigorously defend Paladin's assertion of a constitutional right
to intentionally and knowingly assist murderers with technical information which
Paladin admits it intended and knew would be used immediately in the commission
of murder and other crimes against society is, to say the least, breathtaking.
Id. at 265.
156. Peter Kaplan, Sneaky Journalism'sFoes See Hope in Food Lion Case, WASH. TIMES,
Dec. 27, 1996, at Al.
157.

WILLIAM

C. SPRAGENS,

ELECTRONIC MAGAZINES:

SOFT NEWS

PROGRAMS ON

NETWORK TELEVISION 22 (1995).

158. Food Lion alleged that ABC reporters, who had obtained jobs as foodhandlers through
an elaborate ruse, tried to get Food Lion employees to sell out-of-date food and otherwise
"stage" events to suggest misconduct. Lorne Gunter, Devious Journalism Punished;
Investigative Reporters Not Threatened by Grocery Case, EDMONTON J., Feb. 20, 1997, at
A14.
159. See supra text accompanying notes 32-35.
160. See Internight Analysis: The Frank Gifford Sex Scandal and Whether Any Party
Involved, Including the Globe Tabloid and Suzan Johnson, Should Be Prosecuted (NBC
television broadcast, Oct. 3, 1997), available in 1997 WL 10274505 (reporting that the tabloid
allegedly paid a woman to arrange a tryst with Frank Gifford in a hotel room and then
photographed them with a hidden videocamera and published the results); see also Timothy
Noah, Sorting Out What the Hidden Camera Saw: ABC's PrimeTime Live Gets Sued Again,
U.S. NEWS & WORLD REP., Dec. 22, 1997, at 64, 66 (discussing a situation in which PTL
hired three young Black men to engage in suspicious behavior while driving a $85,000
Mercedes through a high-crime area in an effort to prompt a racially-motivated confrontation
that could be filmed by a hidden camera).
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PROMOTING TRUST

A society without trust is a sick society.16 ' A free press that is
distrusted by the public is an ineffective press. 162 Because few pay
attention to, let alone are influenced by, the message of a distrusted
messenger, current public perceptions hobble, if not destroy, the ability of the
media to facilitate the making of sound judgments on issues of public
concern. 163 A corollary to this problem is the enormous expense and
acrimony generated by the efforts of victims of unflattering news coverage
to obtain redress through the civil justice system. The Food Lion v. ABC
litigation is a textbook example: the litigants spent six years and many
millions of dollars in costs and legal fees, and they still lack a definitive
adjudication64 of the issues raised by PTL's surreptitious newsgathering

operation.'

There must be a better way. One possible solution, direct regulation by
the government, is severely problematic. Efforts to legislatively require a
right of reply - a right of the aggrieved to articulate her side of the story are unconstitutional as applied to the print media 65 and of uncertain
legality if applied to the broadcast media. This is because the Supreme Court
upheld the "fairness doctrine" (a form of right of reply) in Red Lion
Broadcasting v. FCC,'66 largely on the argument that unlike the print
media, broadcast frequencies are an inherently scarce resource. Many
commentators have pointed out the illogic of this position as an initial
proposition, as well as its empirical vulnerability in a world with decreasing
numbers of daily newspapers and rapidly growing numbers of electronic outlets. 67

161. See BOK, supra note 104, at 18 (stating that "some level of truthfulness has always
been seen as essential to human society, no matter how deficient the observance of other
moral principles"); Logan, supra note 105.
162. See Rebecca Tallent, New Ethics Code Not to Restrain, but Minimize Harm, QUILL,
Jan. 11, 1997, at 42.
163. Andrew D. Herz, Gun Crazy: ConstitutionalFalse Consciousnessand Dereliction of
Dialogic Responsibility, 75 B.U. L. REv. 57, 61 (1975); see also New York Times Co. v.
Sullivan, 376 U.S. 254, 269 (1964) (stating that the First Amendment was designed to promote
"unfettered interchange of ideas for the bringing about of political and social changes desired
by the people").
164. See Logan, supra note 105.
165. See Miami Herald Pub'g Co. v. Tornillo, 418 U.S. 241, 258 (1974) (stating that the
statute requiring "right of reply" is unconstitutional because the First Amendment protects
newspaper editors' discretion as to what to print).
166. 395 U.S. 367 (1969).
167. See, e.g., Thomas G. Krattenmaker & L.A. Powe, Jr., Converging First Amendment
Principlesfor Converging CommunicationsMedia, 104 YALE L. J. 1719 (1995). An extended

discussion of whether, and to what extent the government can directly regulate the content of
broadcast media is beyond the scope of this essay. Suffice it to say, though, that thoughtful
analysis of the problem should take into consideration the reality that broadcasters
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This leaves only the option of media self-regulation. Perhaps now is the
time to create a national "news council," in which reporters' conduct would
be evaluated by a panel of journalists and laypeople, with affirmation or
reprobation (but no punitive damages!) as the remedy.'68 Such commissions exist in many countries,' 69 and have been successful in some individual states. 170 There are proposals for such councils in almost two
dozen states.'17 The president of the SPJ recently endorsed such a proposal
as part of an effort to blunt the criticisms and legal assaults heaped on the
media. 172 Even the long-time champion of envelope-pushing, Mike
Wallace, now acknowledges such a self-regulation effort "'just makes
common sense.' "173
Alternatively, journalists, representing a wide spectrum of journalistic
practice, could come together and develop their own code of ethics, with no
government involvement. Such a regime would articulate norms and perhaps
even specific rules, in those areas in which there is agreement as to proper
conduct (for example, plagiarism), while offering precatory guidelines in less

communicate information largely to facilitate commercial transactions: the bundling and sale
of mass audiences to advertisers. See Ronald J. Krotoszynski, Jr., Into the Woods: Broadcasters, Bureaucrats,and Children's Television Programming,45 DUKE L.J. 1193, 1208-09
(1996). Also, the seminal work of Lee Bollinger, Dean of the University of Michigan Law
School, supports a limited right of access to the media, LEE C. BOLLINGER, JR., IMAGES OF
A FREE PRESS (1991), as does that of Professor Jerry Barron, JEROME A. BARRON, FREEDOM
OF THE PRESS FOR WHOM? (1975).
168. Symposium, Current Issues in Media and Telecommunications Law - Panel 1:
Accountability of the Media in Investigations, 7 FORDHAM INTELL. PROP. MEDIA & ENT. L.J.
401, 462 n.121 (1997) (citing Alicia C. Shepard, Going Public, AM. JOURNALISM REv., Apr.
1997, at 25-27). In part as a reaction to President Richard Nixon's critique of media
prejudice, a National News Council was formed in 1973 to fill the gap between letters-to-theeditor and costly libel suits. Persons bringing complaints to the National Council had to waive
their rights to sue the accused news organizations. The National Council had no punitive
powers; its authority derived from its ability to embarrass news organizations, thus damaging
their credibility and reputations. The Council ceased operating in 1984 because it lacked
support from the major national newspapers, including the New York Times. Id. (citations
omitted)
169. For example, Sweden, Switzerland, Canada, Italy, and India have news councils. See
Amit Mukherjee, International Protection of Journalists:Problem, Practice,and Prospects,
11 ARIZ. J. INT'L & COMP. L. 339, 387 n.126 (1994).
170. Michael R. Fancher, JournalistsDon't Agree on Need to Have Group Handle Press
Complaints, SEATrLE TIMES, May 25, 1997, at A17; Dennis Hale, ADR and the Minnesota
News Council on Libel, 49 J. DISp. RESOL., June 1994, at 77.
171. Symposium, supra note 168, at 462 n.121.
172. M.L. Stein, Revive the News Council?, 130 EDITOR & PUBLISHER, Mar. 29, 1997, at
8.
173. Jenkins, supra note 74, at 38 (quoting Mike Wallace). Unfortunately, the New York
Times continues to oppose a council, on the grounds that it puts the media on a slippery slope
to "more serious kinds of regulation," and also because the Times does not "want to be
monitored by a lot of self-appointed people." Cohen, supra note 71, at 11.
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clear areas, for example, regarding the use of deceit. 17 4 If this code was
backed up by a process of adjudication that publicized its results, there could
be a positive impact on the public, even without the authority to impose
sanctions."'
A related and more modest alternative (and one that similarly does not
raise constitutional concerns) would be for the media to voluntarily provide
a right of reply. 176 By making a public forum available for the aggrieved
to state her case, a publisher might be able to avoid, for all concerned, the
downsides associated with litigation. Alternatively, media outlets could agree
on a publication, like a journalism review, which would provide a forum for
an "out-of-court literary duke-it-out," in which an aggrieved party
gets out
177
her side of the story and thereby, obtains at least part of a loaf.
A modest but salutary development is the appearance of various groups
of journalists coming together to engage in critical reflection on the
performance of the media. For example, the Committee of Concerned
Journalists is organizing forums at which reporters and editors debate values
and responsibilities, while the Project on the State of the American
Newspaper will produce in-depth analyses of the line between news and

174. Plagiarism is considered journalism's "cardinal sin." Trudy Lieberman, Plagiarize,
Plagiarize, Plagiarize, Only Be Sure to Always Call It Research, 34 COLUM. JOURNALISM
REV., Jul. 17, 1995, at 21. There is an analogy from lawyers' ethics. The ABA's Model
Rules of Professional Conduct contains a number of provisions identifying norms that are
unenforceable as a matter of discipline. See, e.g., MODEL RULES OF PROFESSIONAL CONDUCT

Rule 6.1 (1983) ("A lawyer should aspire to render at least (50) hours of pro bono public legal
services per year."); see also id. Rule 1.6, cmt. 16 (stating that even though a lawyer generally
may not reveal client confidences, a lawyer who withdraws because of client wrongdoing may
"disaffirm any opinion, document, affirmation or like").
175. See Robert J. Sheran & Barbara S. Issacman, Do We Want a Responsible Press?: A
Call for the Creation of Self-Regulatory Mechanisms, 8 W. MITCHELL L. REV. 1, 117-26
(1982). Data suggests that the recovery of damages drives few lawsuits against the media,
so the absence of a possible jackpot at the end of litigation would not disappoint most victims
of media rough play. Randall P. Bezanson, Libel Law and the Realities of Litigation: Setting
the Record Straight, 71 IOWA L. REv. 226, 227 (1985) (stating that plaintiffs' primary motives
are nonfinancial: restoring reputation, correcting falsity, and achieving vengeance). Also, a
more informal (and presumably quicker) procedure would ease the frustrations plaintiffs
experience in civil litigation against the media. See id. at 229. Despite the fact that plaintiffs
only rarely prevail and believe that the litigation process treats them unfairly, the fact that the
claim was pursued and the media was forced to respond, is considered by many litigants at
least partial vindication. Id. at 228-29.
176. The media's current position on this is quite clear: reply is at the sufferance of the
publisher. See, e.g., Logan, supra note 129, at 172 n.69 (recounting how the New York Times
first ignored and then belittled the efforts of an author to have the paper print his reply to a
highly disparaging book review).
177. See Joseph H. Cooper, Avoiding the Courts: Literary Remedy for Libel, NAT'L L.J.,
Sept. 22, 1997, at A24.
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entertainment and other topics impacting on media credibility. 178 Finally,
individual media outlets could institute ombudsmen whose job it is to
constantly monitor the outlet's performance. While currently there are
relatively few ombudsmen, 179 such a formal bridge to the public would
represent at least an acknowledgment of the value of public input.18 °
VII.

CONCLUSION

It is beyond cavil that dubious journalistic behavior has eroded
confidence in the media, as the public reaction to overzealous newsgathering
attests. The press has at least a moral obligation to pursue increased selfexamination, and, hopefully, self-regulation.1 81 Surely, such changes are
needed to improve the media's stewardship of the public's trust, so essential
to the proper functioning of our democratic system.

178. Sandy Banisky, Journalists Yell for Rewrite, BALTIMORE SUN, Dec. 17, 1997, at 2A.
The Freedom Forum and the American Society of Newspaper Editors are undertaking similar
projects. Editorial, The Why's and How's of Journalism, BOSTON GLOBE, Oct. 29, 1997, at

A26.
179. Phil Record, Editorial, Not Much Chancefor Reform in the Wake of Diana'sDeath,
FT. WORTH STAR-TELEGRAM, Sept. 14, 1997, at 3.
180. Sheran & Issacman, supra note 175, at 104-07.
181. See R. Randall Rainey, The Public's Interest in Public Affairs Discourse, Democratic
Governance, and Fairness in Broadcasting:A CriticalReview of the Public Interest Duties
of the Electronic Media, 82 GEO. L.J. 269, 372 n.241 (1993).
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